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nomy in practice by the fact of Prussian hegemony resulted in a quite insufficient consideration of what most people would look upon as the essential element in federalism : the exercise of a certain degree of autonomy by the constituent units.
From the very beginning there had been a particularist tendency in conservative German legal theory. The Bavarian, Seydcl, affirmed that sovereignty was an essential characteristic of the State, that under the Bismarckian constitution the German states were acknowledged to t>e states, and that it was impossible for both States and Federation to be sovereign at the same time. Hence, Seydel concluded, the German Empire was not a federation, but a mere confederation, in spite of the existence of a common parliament, a common army and diplomatic service, and some elements of a common direct administration ! Less radical was the theory of G. Waitz, who, following the tradition of the Federalist and of Alexis cle Tocqueville, regarded sovereignty as something that might be divided in its extent, although each party which shared in it could enjoy sovereignty undivided as to content in the spheres attributed to it.1 Such a theory did not, like that of Seydcl, imply a right on the part of the member states to nullify acts done by the federation acting within its proper powers, or to secede from it without more than a violation of in tcrnational law. On the other hand, the theory of Waitz straightened state resistance to any extension of the field of federal powers, although Article 78 of the Imperial Constitution clearly allowed the federation to extend its powers by constitutional amendment, in which the individual member state had a right to participate but which it was not able to veto. Again, Article 3 of the Constitution clearly laid down the precedence of federal over State law. Evidently the German states were not sovereign even within the sphere of competence originally left to them.
It was Laband who drew from these facts the conclusion that * sovereignly was not an essential characteristic of the state. In accordance with the traditional theoretical development, he defined sovereignty as supreme legal power, subordinate to no other authority. In this sense a federation and its members could not both be sovereign at the same time. Laband recognised sovereignty in the members of a confederation, bound together by mere international law, and with no political personality or legal will of its own distinct from the sum of the wills
1 For a survey of these theories see Hand, op. tit., pp. 201 ff,
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